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ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM The Ofice of Lawer Regulation (OLR)
has appealed a referee's report finding Attorney Jeffrey L.

El verman violated former SCR 20:8.4(f)! by failing to report co-

! Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See S. Q. Oder 04-07, 2007 W 4,
293 Ws. 2d xv, 726 NW2d &G.R-45 (eff. July 1, 2007); and
S. . O der 06- 04, 2007 W 48, 297 Ws. 2d xv, 730
NWwW2d &¢.R-29 (eff. July 1, 2007). Because the conduct
underlying this case arose prior to July 1, 2007, unless
otherwise indicated, all references to the supreme court rules
will be to those in effect prior to July 1, 2007.
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trustee fees he received as incone on his state and federal tax
returns for the years 1999 to 2003, thereby violating a suprene
court decision regulating the conduct of |awers, In re

Di sciplinary Proceedings Against Omens, 172 Ws. 2d 54, 56-57,

492 N.W2d 157 (1992), and recommending a public reprimand for
t hat m sconduct .

12 The OLR s conplaint had also alleged that by receiving
$230,000 in co-trustee fees for work perforned on trusts and
failing to turn those fees over to the law firmin which he was
a partner, as required by the firmis partnership agreenent,
Attorney Elverman violated SCR 20:8.4(c).? The referee found
that the OLR failed to present clear, satisfactory and
convincing evidence to support a conclusion that Attorney
El verman vi ol ated SCR 20: 8. 4(c).

13 The OLR argues that the referee's finding that
Attorney Elverman did not know he was not entitled to retain
trustee fees is clearly erroneous. The OLR also appeals the
sanction recommended by the referee.

14 We conclude that all of the referee's findings of
fact, including those challenged by the OLR, are supported by

sati sfactory and convincing evidence. Thus, we will not disturb

Former SCR 20:8.4(f) states that it is professional
m sconduct for a lawer to "violate a statute, suprene court
rule, suprenme court order or suprene court decision regulating
t he conduct of |awyers."

2 Former SCR 20:8.4(c) states that it is professional
m sconduct for a lawer to "engage in conduct involving
di shonesty, fraud, deceit or m srepresentation.”
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the referee's conclusion that the OLR failed to prove that
Attorney Elverman violated SCR 20:8.4(c). W conclude, however,
t hat the appropriate discipline for Attorney Elverman's
violation of SCR 20:8.4(f) is a nine-nonth suspension of his
license to practice law rather than the public reprimnd
recommended by the referee. We further agree with the referee
that the costs of the proceeding, which total $24,222.99 as of
March 3, 2008, should be assessed agai nst Attorney El vernman.

15 Attorney Elverman was admtted to practice law in
W sconsin in 1986. He is currently a partner with M chael Best
& Friedrich, LLP, in Wukesha County. From 1986 to 1991
Attorney Elverman was an associate at Foley & Lardner. In 1991
and 1992 he was associated with a Florida law firm At t or ney
Elverman is also a registered, but unlicensed CPA He has no
prior disciplinary history.

16 In OCctober 1992 Attorney Elverman started as an
associate at Quarles & Brady. He was a nenber of the firns
trusts and estates group. He becane a partner at Quarles &
Brady effective October 1, 1995. He resigned from Quarles &
Brady in 2004 for reasons unrelated to the acts which are the
subj ect of this proceeding.

17 When he was offered a partnership with Quarles & Brady
in 1995, Attorney Elverman signed a one-page anmendnent no. 43 to
the Quarles & Brady partnership agreenent. The partnership
agreenent itself was not attached to anendnent no. 43. By
signing the anmendnent, Attorney Elverman agreed to be bound by
the terms of the Quarles & Brady partnership agreenent. A bit

3
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|ater, at the orientation neeting for new partners, Attorney
El verman received the partnership agreenent. On page 3 of the
partnership agreenent, under the subheading "4. Profit and Loss.

(a)" was the follow ng statenent:

Fees payable to a Partner for serving as a trustee
under a t rust agr eement or as a per sonal
representative of the estate of a decedent and all
ot her renuneration or inconme of any nature whatsoever
received by any Partner in consideration of the
practice of law or the performance of |egal services
shall be turned over to the firm and shall constitute
partnership incone.

18 During the time Attorney Elverman was a partner at
Quarles & Brady, he received three additional versions of the
partnership agreenent. Each of those anendnents to the
partnership agreenent reiterated the requirenment that trustee
fees had to be paid to Quarles & Brady and were not to be
retai ned by any individual attorney.

19 Donald W Kastner (Kastner) hired Attorney Elverman to
handl e various | egal matters concerning his estate plan,
including three trusts. The first trust was the Donald W
Kast ner Revocable Trust of 1994, which was established on
Septenber 8, 1994. The inventory bal ance on Decenber 6, 1999,
was $1, 250, 781. 60. The second trust was the Donald W Kastner
Marital Trust established on April 10, 2001, which received cash
distributions fromthe Donald W Kastner Revocable Trust of 1994
of $426,735.31 on Cctober 26, 2001. The third trust was the
Donald W Kastner Famly Trust established on COctober 26, 2002,

which received stock distributions from the Donald W Kastner
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Revocabl e Trust of 1994 of $266, 795.27 on Cctober 26, 2001, and
cash distributions fromthe Donald W Kastner Revocable Trust of
1994 totaling $60,393.16 on Cctober 30, 2001, Cctober 31, 2001,
and Novenber 29, 2001, for a total of $327,188.43.

170 The initial trust docunents naned Ml Bank and
Attorney Elverman as co-trustees. Kastner's son, Donald A
Kastner, replaced M& Bank as a co-trustee a few years before
Donald W Kastner died. Co-trustee fees and fees for |egal
services were billed separately at Quarles & Brady.

11 It is undisputed that between 1999 and 2004 Attorney
El verman received $230,000 in co-trustee fees from the Kastner
trusts. The co-trustee, Donald A Kastner, received the sane
anount of fees. It is also undisputed that none of the trustee
fees received by Attorney Elverman were turned over to Quarles &
Br ady. After Attorney Elverman resigned from Quarles & Brady,
the trustee fees were returned to Quarles & Brady by offsets
from the year-end conpensation paynent due to Attorney Elverman
from Quarles & Brady and an additional cash paynent of $2,423.24
from Attorney Elverman. Quarles & Brady subsequently reinbursed
the Kastner trusts for the full $230, 000.

12 When Attorney Elverman left Quarles & Brady, it was
his belief that Donald A Kastner w shed Attorney Elverman to
continue working for him In Novenber of 2004 Attorney Elverman
represented M. Kastner in a guardianship hearing in connection
Wi th his nother.

13 Attorney Elverman did not include the trustee fees he
received from the Kastner trusts for the years 1999 to 2001 on

5
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his tax returns. He said he forgot. He acknow edged he would
have been pronpted to report the trustee fees as incone on his
tax returns if Quarles & Brady's fiduciary accounting departnent
had sent him 1099 fornms, but he did not receive 1099 forns
showi ng the trustee fees. Attorney Elverman said he failed to
report trustee fee inconme from the Kastner trusts for 2002 and
2003 because he had nunerous famly financial denmands and nade
the decision to pay the taxes later. Attorney Elverman filed
anended tax returns and paid the additional taxes and interest
on or before April 15, 2005. The OLR s investigation into
Attorney Elverman's receipt of the trustee fees was pending at
that tine. Attorney Elverman has not been audited by the
W sconsin Departnment of Revenue or the Internal Revenue Service
(IRS) and has not been contacted with respect to paying any
penal ties, including a fraud penalty.

114 On May 3, 2006, the OLR filed a conplaint alleging two

counts of m sconduct:
COUNT 1

By receiving $230,000 in co-trustee fees for work
performed on the Kastner trusts and converting those
co-trustee fees to his personal use as opposed to
turning those fees over to the firm as required and
applicable wunder the firms partnership agreenent,
El verman engaged in conduct involving dishonesty,
fraud, deceit, or msrepresentation, in violation of
SCR 20:8.4(c).

COUNT 2

By failing to report $230,000 in co-trustee fees
he had converted from the Kastner trusts as income on
state and federal returns filed in the applicable
years, and instead belatedly reporting those fees on

6
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anended returns filed on or about April 15, 2005,
El verman engaged in conduct involving dishonesty,
fraud, deceit, or msrepresentation, in violation of

SCR 20: 8. 4(c).

15 As a sanction for the two counts of msconduct, the
OLR asked that Attorney Elverman's license to practice law in
W sconsi n be revoked.

116 Attorney Elverman filed an answer on My 25, 2006.
The Honorable Kim M Peterson was appointed referee. On
Novenber 9, 2006, Attorney Elverman filed a notion for partial
sumary judgnment pertaining to count 1 of the conplaint. The
referee denied the notion.

117 A hearing was held before the referee on January 15
and 16, 2007.

118 Patrick M Ryan (Ryan), Quarles & Brady's nanaging
partner, said historically Quarles & Brady has followed the rule
that all trustee or personal representative fees are the
property of the partnership. Ryan testified while he was aware
of situations where trustee fees were nade payable to a partner,
the practice was for the partner to endorse the fees over to the
firm He said he knew of no other partners except Attorney
El verman who kept the trustee fees.

119 Ryan testified that at partnership neetings, "the
partners don't sit down and fly speck”™ the ©partnership
agreenents, and that he would be surprised if a partner would
sit down and read the partnership agreenent word for word. Ryan
testified that Quarles & Brady operated on trust and did not

check to see whether people were conplying with the partnership
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agreenent . He said the firm found it unnecessary to inquire of
its lawers whether they were retaining trustee fees because the
partnership agreenments historically forbade such a practice. He
also said Quarles & Brady found no need to hold partnership
orientation nmeetings or other neetings to discuss the trustee
fee prohibition.

120 Paul Tilleman (Tilleman), a Quarles & Brady attorney
who works primarily in the trusts and estates division and has
served on the firms executive commttee, testified that over
the years he was not aware of anyone other than Attorney
El verman who kept personal representative or trustee fees for
t hensel ves. Tilleman said he was asked by Ryan to investigate
trust issues as they related to Attorney El verman. Till eman
reviewed the Kastner trusts and determned that Attorney
El verman had been retaining trustee fees over the years.
Tilleman's analysis of the situation led him to the conclusion
that Attorney Elverman was financially better off keeping the
trustee fees as opposed to reporting themto the firm and |ater
being paid under the firms conpensation fornula. Till eman
admtted that he nerely skimred the partnership agreenent when
he first becanme a partner and sinply "signed on the dotted
line." Tilleman also said at no tinme during Attorney Elverman's
tenure as a partner did the executive commttee explain firm
policy as to paynent of trustee fees to Quarles & Brady
att or neys.

121 Mary Koster (Ms. Koster), a trusts and estates
paral egal at Quarles & Brady, worked with Attorney Elverman on

8
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the Kastner trusts. She testified it was her understandi ng that
if trustee fees were paid directly to a Quarles & Brady
attorney, the firm was to be notified in sone manner, and the
money was to ultimately go to Quarles & Brady. Ms. Koster
testified that "early on" she had a conversation with Attorney
El verman about his practice of retaining the trustee fees
personally as opposed to turning them over to Quarles & Brady.
Ms. Koster said Attorney Elverman's response was that he would
have his secretary do an interoffice meno to the firmindicating
that the trustee fees were being retained by him Ms. Koster
testified she never saw such a neno. She also testified that
she never nentioned Attorney Elverman's retention of the trustee
fees to anyone el se at Quarles & Brady.

22 Attorney El ver man testified t hat he "had t he
i npression that other attorneys were taking trustee fees and not
handi ng them over" but he did not have nanes of any particul ar
attorneys who m ght have been doing this. Attorney El verman
deni ed having any conversation with Ms. Koster in which she told
himthat trustee fees were to be paid to Quarles & Brady.

123 Attorney Elverman said he "briefly reviewed" the

partnership agreenent and "kept it . . . buried" in his office
desk. He said he "probably took all of about 30 seconds to
briefly review it, and that was the extent of it." He also

admtted that although he was provided wth three subsequent
anendnents to the partnership agreenent, he did not review them
at all. He said the reason he did not review the anmendnents was
"[bl]ecause | had an understanding that these docunents were

9
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being revised largely, not sol el y, for retirenent, and
retirement was the last thing on my mnd."

124 Attorney Elverman testified at the tine he was
receiving the trustee fees he was aware that under IRS rules the
fees would have to be reported on his incone tax returns, but he

did not report them He explai ned:

[I]t wasn't until 2002 that | realized that that
i ncome had not been reported on ny incone tax returns.
And in 2002, as | |ooked around and it was time to
file ny income tax returns, | had a lot of other
famly obligations in that | needed to take care of
kids going to college, high school tuition, braces.
And at that point, | had to nake a decision, do we
take the kids out of school and/or do | pay these

taxes later on, which is ultimately what | did.

25 On January 15, 2007, the parties entered into a
stipulation whereby the OLR s original conplaint was anended by
CLR withdrawi ng paragraph 17 of its conplaint and substituting

the followi ng paragraph in its place as Count 2:

By failing to report $230,000 in co-trustee fees
he received fromthe Kastner trusts as income on state
and federal returns he filed in the applicable years,
El verman violated a Suprene Court decision regulating
the conduct of [|awers, Di sciplinary Proceedings
Agai nst Owens, 172 Ws. 2d 54, 56-57, 492 N.W2d 157
(1992), and thereby violated SCR 20: 8. 4(f).

126 As part of the stipulation, Attorney Elverman anended

his answer to admt the allegations of substituted paragraph 17.
27 The referee filed her report on My 14, 2007. Wth
respect to count 1 of the OLR s conplaint, she mde the

foll owi ng findings of fact:

When Elverman becane a partner at Quarles &
Brady, he signed Anmendnent No. 43 to the Quarles &

10
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Brady partnership agreenent. He briefly reviewed the
partnership agreenment, and deposited it in his office
desk. The partnership agreenent is a 21 page, single
spaced docunent. Section three, pertaining to trustee
fees, is one sentence in paragraph 4(a) entitled
"Profit and Loss."

The partnership agreenment was distributed to the
new partners at an orientation neeting, which M.
El verman believed would cover things he needed to
know. The neeting dealt with how conpensation woul d
change from that of an associate to partner and

overall structure of the firm attorney fees and
di scussion regarding conpensation and productivity
credit. There was no discussion regarding personal

representative or trustee fees. At no tinme during his
partnership at Quarles & Brady, did Elverman attend a
nmeeti ng where there was discussion of the need to turn
over trustee fees.

The practice regarding an attorney's ability to
retain trustee fees at Quarles & Brady was not
effectively comunicated to the enployees at Quarles &
Brady, and several enployees were confused regarding
the firms policy on this issue.

Quarles & Brady's fiduciary accounting departnent
adm ni stered the Kastner trust, and several enployees
within that departnment were aware that M. El vernman
was personally retaining the Kastner trustee fees.
M. Elverman made no effort to hide the fact that he
was personally retaining the Kastner trustee fees. At
no tinme did any Quarles & Brady enployee report M.
El verman's conduct to a superior, or tell M. El verman
that his conduct was i nproper.

The Kastner matter was the first matter where M.
El verman actually adm nistered an estate and trust and
acted as a fiduciary.

After M. Elverman resigned from Quarles & Brady,
effective Decenber 31, 2004, M. Elverman was called
into M. Ryan's office for a neeting. M. Ryan was
the managing partner at Quarles & Brady at the tine.
At that neeting, M. Ryan asked M. El verman whether
he received and retained trustee fees fromthe Kastner
trusts. M. Elverman, who was not given prior notice
of the purpose of the neeting, admtted receiving the

11
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f ees. At that time, M. Ryan informed M. Elverman
that his retention of the trustee fees was contrary to
the terns of the partnership agreenent, told M.
Elverman that he should retain an attorney, and
informed M. Elverman that Quarles & Brady had al ready
retained an attorney in the matter. M. Elverman
stated at the neeting that he would return the fees to
Quarl es & Brady as soon as possi bl e.

Prior to the neeting with M. Ryan, M. Elverman
was not aware of the specific ternms of the partnership
agreenent which required himto turn over the trustee
fees to Quarles & Brady.

Subsequently, Elverman resigned from Quarles &
Brady and the trustee fees were returned by offsets
and a cash paynent of $2,423. 24.

128 Based on those findings of fact, the referee nade the
following conclusion of law with respect to count 1 of the

conpl ai nt:

Elverman did not engage in conduct involving
di shonesty, deceit, fraud or msrepresentation in
viol ation of SCR 20:8.4(c) because he was not actually
aware that his retention of trustee fees from the
Kastner trusts was in violation of his duties to his
Quarl es & Brady partners.

129 Wth respect to count 2 of the conplaint, in an
anended order issued on June 6, 2007, the referee made the

fol | ow ng concl usion of |aw

By failing to report co-trustee fees he received
fromthe Kastner trusts as incone on state and federal
returns he filed for the years 1999-2003, Elvermn
violated a Suprene Court decision regulating the
conduct of Ilawers, D sciplinary Proceedi ngs Against
Onens, 172 Ws. 2d 54, 56-57, 492 Ws. 2d 157 (1992),
and thereby violated SCR 20: 8. 4(f).

130 Wth respect to her findings of fact and concl usion of
law as to count 1, the referee said while it was undi sputed that

Attorney Elverman's failure to turn over the trustee fees to

12
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Quarles & Brady was a breach of his partnership agreenment, "the
guestion to be answered is whether M. Elverman's failure was
intentional —the result of deceit or dishonesty. In other
words, did he take these fees, knowing that they properly
bel onged to Quarles & Brady, or did he sinply nmake a m stake?"
The referee noted it was the OLR s burden to prove by clear and
convincing evidence that Attorney Elverman acted wth a
fraudulent or deceitful I ntent. Based on the evidence
presented, she concluded the OLR failed to neet that burden.

131 While the referee agreed that there was nerit to the
OLR s argunment that it was inconceivable Attorney Elverman did
not know he had to turn over the trustee fees to the firm and
while such an inference mght be appropriate, "I believed M.
El verman's testinony when he testified that he sinply did not
review the agreenent and did not read the provision regarding
trustee fees. . . . [BlJoth M. Tilleman and M. Ryan confirnmed
that many other Quarles & Brady attorneys don't read the
partnership agreenent in detail either.” The referee also said
there was no evidence that Attorney Elverman |earned through
ot her sources that he was not to retain trustee fees personally,
and she said there was confusion anong enployees at Quarles &
Brady regarding the policy of retaining trustee fees. The

ref eree sai d:

Perhaps the nost convincing evidence of fraud
presented by the OLR conmes in the testinony of M.
Koster, who testified that she told M. Elvernman that
trustee fees are to be paid to Quarles & Brady, and
the firm notified of his receipt of such fees. She
also stated that M. Elverman indicated that he would

13
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have his secretary send a note to the firmwth regard
to his receipt of these fees. M. Elverman denies
that such a conversation took place, and that he
prom sed to prepare a nenp to the firm

| tend to believe M. Elverman's testinony that
this conversation did not take place. First, if this
conversation did occur "early on," as M. Koster
testified, one would think that M. Elverman, intent
on violating the policy without the firms know edge,
woul d have been concerned that he would be "found
out." In other words, if M. Koster found out he was
keeping these fees in violation of the partnership
agreenent, M. Elverman certainly would have been

concerned that she would tell the partners, and he
woul d be caught. If he were concerned about such an
outcone, | believe it is logical to presune that he

woul d have nade nore of an effort to hide his conduct,
or keep M. Koster from telling others about his
conduct . For exanple, he mght have used an outside
accounting firm to hide his receipt of these fees or
asked Ms. Koster to keep this information secret. M.
El verman did not take any action, however, and kept
his conduct out in the open, for all to see. Thi s
conduct seens inconsistent with Ms. Koster's testinony
that M. Elverman was aware he should not retain these
trustee fees.

In addition to the foregoing, M. El verman's
conduct also belies a fraudulent notive. First, |
find it persuasive that M. Elverman did not nmake an
effort to hide his receipt of trustee fees from the
Kastner trusts, and in fact, his receipt of these fees
was out in the open and known by many Quarles & Brady
enpl oyees. Not only does this openness suggest that
M. Elverman was unaware that his conduct was i nproper
or in violation of his partnership agreenent, as
i ndi cated above, it also is indicative of a Quarles &
Brady policy that m ght not have been as clear as the
firmwuld like to think. 1In other words, if everyone
at Quarles & Brady were aware that an attorney's
retention of such fees was wongful and inproper, why
didn't anyone bring the mtter of M. Elverman's
retention of these fees to the attention of Quarles &
Brady managenent? By failing to raise this red flag
to managenent, the enployee conduct seens to indicate
sonme anbiguity in the policy. It is quite possible

14
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that M. Elverman's conduct was not reported to
managenent because the enployees that were aware of
his conduct were not sure whether his conduct was
wr ongf ul .

The OLR s suggestion that M. Elverman's conduct

was "out in the open" so that he could later, if
caught, nmaintain plausible deniability, is a stretch.
In fact, if everyone was well aware of Quarles &

Brady's policy that receipt and retention of trustee
fees was inproper, this plan wouldn't work, since M.
El verman's conduct would be "found out” right away.
There are many people who were aware of M. Elverman's

recei pt of these trustee fees, . . . . Wth all of
t hese individuals aware of M. El verman's conduct, and
none reporting it to Quarles & Brady mnanagenent, it

i ndicates confusion regarding the legitimcy of M.
El verman's recei pt of trustee fees.

Moreover, | don't believe that there can be a
violation of SCR 20:8.4(c) based only upon M.
El verman's receipt of trustee fees in violation of the
Quarles & Brady partnership agreenent. Rat her, to
prove a violation of SCR 20:8.4(c) the OLR must prove
that M. Elverman's receipt of those fees involved

di shonest, deceitful or fraudulent conduct. In this
case, | don't believe that the OLR has denonstrated by
clear and convincing evidence that M. El ver man
engaged in fraudul ent, dishonest or deceitful conduct.
He did not Ilie to anyone when confronted about
receiving the fees, nor did he lie about taking the
fees in the first place. The fact of M. Elverman's

receipt of the trustee fees was out in the open, and
well known to those in the Quarles & Brady fiduciary
accounting departnent, as well as the co-trustee, M.

Kast ner . Wen M. Elverman was informed that his
receipt of these fees was a violation of the
partnership agr eenent he returned t he f ees

i mredi atel y.

In sum while there is sone evidence that tends

to denonstrate M. El verman's m sconduct in the
recei pt of trustee fees contrary to Quarles & Brady's
witten partnership agreenment, | don't believe that

the evidence rises to the |evel of cl ear and

15
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convincing, and as such, | find that there has been no
vi ol ati on of SCR 20:8.4(c).

132 Wth respect to Attorney Elverman's admtted violation
of SCR 20:8.4(f), the referee concluded that a public reprimnd
was appropriate. She pointed to a nunber of cases where a
public reprimand was inposed in spite of facts nore egregious

than those involved here. See In re Disciplinary Proceedi ngs

Agai nst Young, 2006 W 109, 296 Ws. 2d 36, 718 Ws. 2d 717, in

which the attorney failed to file tax returns from 1996 to 2003,
failed to respond to OLR investigations, and failed to file tax
returns and pay taxes by the time of the COLR hearing, and Public

Repri mand of GmM n (BAPR 2003-12). The referee said, "a public

reprimand is appropriate here where M. Elverman adnmitted [he]
failed to file returns for the applicable years, but he also
anended his returns and paid all taxes and interest before the
OLR s investigation of the tax matter, and fully cooperated with
the OLRin its investigation."

133 The OLR argues that the referee's factual finding that
Attorney Elverman did not know he was not entitled to retain the
trustee fees is clearly erroneous, and it asks this court to
overturn it and find that Attorney Elverman did in fact violate
SCR 20:8.4(c) as alleged in the OLR s conpl aint. Regar dl ess of
what this court does with respect to count 1, the OLR asserts
that a public reprimand is an insufficient sanction and a
suspensi on of Attorney Elverman's |icense is appropriate.

134 The OLR notes the unanbi guous | anguage in all versions

of the Quarles & Brady partnership agreenent prohibited an
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attorney from retaining personal representative or trustee fees,
and it says the clear prohibitions against retaining such fees
are readily found in all versions of the partnership agreenent,
especially when one wuses the index contained in the Ilater
partnership docunents. The OLR argues the referee's conclusion
that Attorney Elverman did not know the ternms of the partnership
agreenent is wong as a matter of sinple contract law and is
clearly erroneous.

135 The OLR argues the referee's finding that there was
confusion anong Quarles & Brady enployees regarding the policy
of retaining trustee fees is contrary to the evidence. | t
points to testinony of Ryan and Tilleman who both said they had
never hear d of any ot her partners keepi ng per sonal
representative or trustee fees for thenselves. It also points
to Ms. Koster's testinony that she had a conversation wth
Attorney Elverman about the trustee fees.

136 The OLR argues the referee gave undue consideration to
the fact that Attorney Elverman's conduct was open and that
others could have or did know about it. The OLR asserts the
referee ignored the testinony of Tilleman and Ryan that the firm
operated on trust and assuned their partners would be foll ow ng
the rules set forth in the partnership agreenent. It says the
i ndi viduals who nmay have been aware of Attorney El verman's
recei pt of the trustee fees included secretaries and staff, none
of whom had supervisory authority over him

137 Wth respect to count 2, the OLR argues that Attorney
Elverman's tax violations were "egregious." It says that
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Attorney Elverman, a trained |awer and accountant, consciously
chose not to include trustee fees totaling $230,000 on his tax
returns. It argues Attorney Elverman's clained entitlenent to
the trustee fees is inconsistent with his failure to report the
funds on his tax returns. Wiile the OLR notes that this court
is free to inpose whatever discipline it deens appropriate, it
argues that Attorney Elverman's m sconduct warrants a neani ngf ul
| i cense suspensi on.

138 Attorney Elverman argues that the referee correctly
concluded that the COLR failed to prove count 1 by clear,
satisfactory and convincing evidence. Attorney Elverman argues
the referee's finding that he was not aware he was required to
turn over the trustee fees to the firm is supported by the
evidence, and he also asserts the referee nade appropriate
credibility determ nations supported by the evidence.

139 As to count 2, Attorney Elverman argues that this
court should adopt the referee's recommendation of a public
reprimand as the sanction for his violation of SCR 20:8.4(f).
He says he filed anmended tax returns and paid taxes on the
trustee fees before the OLR contacted him and he points out
that he has not been prosecuted or penalized by either federa

or state taxing authorities.

140 This court wll adopt a referee's findings of fact
unless they are clearly erroneous. Conclusions of law are
reviewed de novo. See In re Disciplinary Proceedi ngs Agai nst

Ei senberg, 2004 W 14, 95, 269 Ws. 2d 43, 675 N W2d 747. The
court may inpose whatever sanction it sees fit regardless of the
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referee's recommendati on. See In re Disciplinary Proceedings

Agai nst Wdul e, 2003 W 34, 944, 261 Ws. 2d 45, 660 N. W 2d 686.

41 The OLR s argunent that the referee's findings of fact
as to count 1 were clearly erroneous turn largely on credibility
determ nations, particularly as to the alleged conversation
bet ween M. Koster and Attorney Elvernman. The referee
specifically found Attorney Elverman's testinony in this regard
to be nore credible than M. Koster's. The test for an
appellate court to apply in matters of witness credibility is
whether "the trier of facts <could, acting reasonably, be
convinced to the required degree of certitude by the evidence
which it had a right to believe and accept as true." State v.
Aiver, 84 Ws. 2d 316, 323, 267 N.W2d 333 (1978), quoting Lock
v. State, 31 Ws. 2d 110, 114-15, 142 N.W2d 183 (1966). Wi | e
we find Attorney Elverman's clained failure to read any of the
versions of the partnership agreenment with respect to partners'
expected handling of trustee fees, and his further failure to
inquire of other partners as to how such fees were to be handl ed
rather troubling, based on the record before us, we are unable
to declare any of the referee's findings clearly erroneous.
Consequently, we conclude that the referee's findings of fact as
to both counts 1 and 2 are not clearly erroneous, and we adopt
them W also agree with the conclusions of law that flow from
the referee's findings of fact.

142 The remaining issue before wus is the appropriate
sanction for Attorney Elverman's admtted m sconduct in failing
to report as incone the co-trustee fees he received for the
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years 1999 to 2003. In support of his argunent that a public
reprimand s appropriate, Attorney Elverman <cites previous
disciplinary cases in which a public reprimand was issued,

including In re Disciplinary Proceedings Against Lex, 2000 W

49, 235 Ws. 2d 381, 611 N W2d 456, and In re Disciplinary

Proceedi ngs Agai nst Young, 2006 W 109, 296 Ws. 2d 36, 718

N.W2d 717. In support of its argunent that a suspension is

warranted, the OLR cites In re Disciplinary Proceedi ngs Agai nst

Onens, 172 Ws. 2d 54, 56-57, 492 N.W2d 157 (1992), and In re
Di sciplinary Proceedi ngs Against Wshington, 2007 W 65, 301

Ws. 2d 47, 732 N W2d 24. Based on our review of the record
we conclude that this case falls somewhere between the conduct

at issue in Lex, Young, and Omens, and that at 1issue 1in

Washi ngton and In re Disciplinary Proceedi ngs Against Phillips,

2007 W 63, 301 Ws. 2d 33, 732 NNW2d 17.

143 Attorney Lex intentionally failed to tinely file
W sconsin incone tax returns for the years 1991 and 1993 through
1995. In addition, he had received 24 separate assessnents from
the Wsconsin Departnent of Revenue from 1983 through 1998 for
failing to file either individual incone tax returns or enployee
wi t hhol di ng tax returns. Attorney Lex ultimately filed the tax
returns and conpleted an agreenent wth the Departnent of
Revenue to pay all taxes, interest and penalties for the years
in question. The referee in Lex also found that Attorney Lex
experienced financial and professional hardships during the

period for which he failed to file tax returns, that he was not
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prosecuted crimnally, and that he cooperated wth the
investigation into his conduct.

44 Attorney Young failed to file state incone tax returns
for the years 1996 through 2003. The OLR and Attorney Young
filed a stipulation in which they agreed an appropriate |evel of
di scipline would be a public reprimnd. Al though this court
said it was troubled by the fact that there was no evidence in
the record that Attorney Young had worked toward resolving the
issue of failing to file tax returns and to pay the tax due, it
agreed that a public reprimand was an appropriate |evel of
di sci pli ne. However, it inposed conditions on Attorney Young's
license to ensure that he nmde progress on paying his tax
del i nquenci es.

145 Attorney Owens intentionally failed to file state

income tax returns for four years and failed to tinely file tax

returns for ten years. In addition, he failed to cooperate with
the investigation into his msconduct. This court suspended
Attorney Onens' license to practice |aw for 60 days.

46 Attorney Washington entered a gquilty plea and was
convicted of attenpting to evade and defeat the paynent of a
| arge portion of her federal inconme taxes for the year 1998
Her |icense was suspended for a period of 18 nonths. I n
Phillips, the attorney's |icense was suspended for three years
for engaging in a willful attenpt at federal incone tax evasion
for which he had been convicted and sentenced.

147 Both Attorneys Washington and Phillips were found to
have violated SCR 20:8.4(b), which states that it i's
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prof essional m sconduct for a lawer to commt a crimnal act
that reflects adversely on the | awer's honesty, trustworthiness
or fitness as a lawyer in other respects. It is inportant to
note that Attorney Elverman was not found to have violated that
suprene court rule, but rather was found to have violated SCR
20:8.4(f), as were Attorneys Young and Lex.

148 In our view, Attorney Elverman's failure to report the
trustee fees on his income tax returns falls into tw separate
categories, the first enconpassing tax years 1999 through 2001
and the second enconpassing tax years 2002 and 2003. For the
earlier years, Attorney Elverman clainms that he sinply forgot to
report the trustee fees as incone. If those three tax years
were the only ones at issue, we would be nore inclined to view
this as a Lex or Young situation and inpose a public reprinmand.
For the tax years 2002 and 2003, however, Attorney Elverman
freely admts that he knew he was supposed to report the trustee
fees as inconme but chose not to do so because of other persona
financial obligations. In addition, we note that it was not
unti | Apri | of 2005, after the OLR had comenced its
investigation, that Attorney Elverman took the affirmative step
of filing amended inconme tax returns for all of the years in
guesti on. It is Attorney Elverman's post-2001 conduct, whereby
he consciously chose not to report the trustee fees as incone
even though he knew he was supposed to do so, that takes this

case outside the realmof a Lex or Young situation and noves it

on the continuum toward Washi ngton and Philli ps.
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149 Attorney Elverman's failure to report the trustee fees
as incone on his tax returns is a serious failing. In I'ight of
the seriousness of his msconduct and particularly given the
fact that he knowingly failed to report the fees as incone until
he was wunder investigation by the OLR, we believe that the
public reprimand recommended by the referee is too |enient.
| nstead, we conclude that a nine-nonth suspension of Attorney
Elverman's |license to practice law in this state is appropriate.
In addition, we agree wth the referee that Attorney El verman
shoul d pay the full costs of the proceeding.

50 IT IS ORDERED that the |license of Jeffrey L. Elverman
to practice law in Wsconsin is suspended for nine nonths
commenci ng May 12, 2008.

51 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Jeffrey L. Elverman pay to the Ofice of Lawyer
Regul ation the costs of this proceeding. If the costs are not
paid within the tinme specified and absent a showing to this
court of his inability to pay the costs wthin that tine, the
license of Jeffrey L. Elverman to practice law in Wsconsin
shall remain suspended until further order of the court.

152 IT IS FURTHER ORDERED that Jeffrey L. Elverman conply
with the provisions of SCR 22.26 concerning the duties of a
person whose license to practice law in Wsconsin has been
suspended.

153 ANNETTE KI NGSLAND ZI EGLER, J., did not participate.
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